


(1)  Approaches to Unlicensed I-Gaming:

(i) Banning Advertisements (UK “white list” model);

(1)) Requiring ISPs to Block Access to Websites; and

(iii) Requiring Financial Transactions to Block I-Gaming Transactions (U.S. “UIGEA”
model).

The deliberations of the Working Group have demonstrated that at present, very little support
exists among the provincial governments for taking actions against unlicensed I-Gaming. There
is no support for adopting a “white list” model which would ban ads relating to unlicensed I-
Gaming except in the cases of approved jurisdictions. Nor do the members of the Working
Group support an approach similar to that adopted by the U.S. in 2006 with the Unlawful
Internet Gambling Enforcement Act (“UIGEA”) that would require financial institutions to block
transactions relating to I-Gaming, or requiring Internet Service Providers to block the reception
of offshore I-Gaming transmissions within Canada. The members of the Working Group appear
concerned solely with enforcing the Code against I-Gaming websites operating from within
Canada that are not conducted and managed by any of the provincial governments.

The responsible authorities appear to have no intention of expending the resources and effort
required to prosecute individuals or corporations for unlicensed I-Gaming activities that emanate
from outside Canada, or for activities that take place on the Kahnawi:ke Territory. The
deliberations of the Working Group confirm that this remains the case, regardless of whether
Canadian jurisprudence on jurisdiction over online activities would theoretically allow for such
prosecutions.

Officials in the Working Group have reportedly indicated a willingness on the part of the
authorities to prosecute for I-Gaming related activities that physically take place in Canada. This
is consistent with the handful of prosecutions that have occurred in Canada relating to I-Gaming.
Each such prosecution has addressed circumstances where computer servers used for I-Gaming
were located in Canada, or where support activities relating to I-Gaming originating from the
Kahnawa:ke Territory took place within Canada and outside the Kahnawda:ke Territory.

2) Criminalizing the Activity of Betting or Gambling Through Unlawful Means

The Code at present does not make it an offence to place a bet or to gamble. The closest it
comes to such an offence is at s-s. 206(4) of the Code, which makes it an offence to buy, take or
receive a lot, ticket or other device for disposing of property by a mode of pure chance. As well,
s-s. 207(3)(b) of the Code states that it is an offence to do anything for the purposes of a lottery
scheme that is not authorized by or pursuant to a provision of section 207 of the Code, including
“participating in that lottery scheme.”

One of the questions under consideration by the Working Group in connection with I-Gaming is
whether an offence should be introduced into the Code which would penalize the actions of
Canadians who access I-Gaming that is not regulated by provincial governments. Mr. Smart
advises that the Working Group has shown no interest in criminalizing the activities of



individuals who bet or gamble on offshore I-Gaming websites, being fully aware of the
authoritarian tactics that would be required to enforce such a prohibition.

The very fact that the question is being considered by the Working Group tends to confirm the
position taken by some that s-s. 207(3)(b) of the Code does not provide the basis for a
prosecution against individuals for the act of placing a bet or gambling online. The legislative
history of this offence indicates that it is directed at persons who permit “authorized” gaming and
betting conducted and managed by a provincial government or charity to operate beyond the
authority granted to those entities by the Code. Accordingly, it would appear not applicable to
participation in I-Gaming that is not conducted and managed by a provincial government.

The Working Group is operating from the premise that an amendment to the Code is required
before individual bettors and gamblers could be prosecuted for participation in I-Gaming that is
not conducted and managed by a provincial government. This implies that Canadian justice
officials agree that s-s. 207(3)(b) of the Code does not provide the basis for a prosecution against
individuals for the act of placing a bet or gambling online.



